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COMMONWEALTH POWERS (DE FACTO RELATIONSHIPS) BILL 2005 
Second Reading 

Resumed from 13 April. 

HON SIMON O’BRIEN (South Metropolitan) [11.51 am]:  The opposition first dealt with this bill in 2003 
when it was the Commonwealth Powers (De Facto Relationships) Bill 2003.  Now it is the Commonwealth 
Powers (De Facto Relationships) Bill 2005, and we are in a new Parliament a couple of years down the track.  
The bills are identical, apart from the title, which has a different year.  It is interesting that the first bill was 
progressed through another place.  It arrived in this house, and most, if not all, of the second reading debate was 
completed, but it was not progressed beyond that point in the last Parliament.  I am interested to know why the 
government caused the Parliament to get that far into the process in 2003, only to abandon it, and now wants to 
revisit this bill and progress it. 

Hon Kim Chance:  The answer is that there was insufficient sitting time to progress the bill to its conclusion. 

Hon SIMON O’BRIEN:  With respect, is the leader taking the whatsit or is he serious? 

Hon Kim Chance:  No, I’m answering your question. 

Hon SIMON O’BRIEN:  Let us consider this.  The Leader of the House was in this place at the time.  When did 
the last Parliament run from? 

Hon Kim Chance:  That’s irrelevant. 

Hon SIMON O’BRIEN:  No, it is not irrelevant. 

Hon Kim Chance:  I am telling you that there was insufficient sitting time to progress the bill to its conclusion.  
That’s the answer to your question.  If you don’t want to know the answer, don’t ask the question. 

Hon SIMON O’BRIEN:  There was debate on the second reading in this house on 1 June 2004.  It was not 
debated at great length.  It was a bill with a handful of clauses.  It was referred to a committee, which reported in 
April 2004.  The bill, which contained half a dozen clauses, still was not progressed then.  Clearly, it had no 
priority with the government, because following the second reading debate, six months remained in which to 
consider a few clauses of a bill. 

Hon Kim Chance:  None of that alters the answer I gave to your question.  You asked a question and I gave you 
an answer. 

Hon SIMON O’BRIEN:  What was the Leader of the House’s answer? 

Hon Kim Chance:  There was insufficient time to progress the bill to its conclusion. 

Hon SIMON O’BRIEN:  No, the government did not prioritise it in the sitting time that was available. 

Hon Kim Chance:  That would have meant that another bill could not have been progressed. 

Hon SIMON O’BRIEN:  I wish we could go back in time and I could give the Leader of the House a selection 
of bills that it might have been better that we had not progressed.  However, the fact of the matter is that 
substantial time - 

The PRESIDENT:  Order, Hon Simon O’Brien and Leader of the House!  I think the point has been made, and I 
invite Hon Simon O’Brien to address the chair. 

Hon SIMON O’BRIEN:  Thank you, Mr President.  When I get these sorts of cockamamie interjections, I will 
chase the rabbit down that burrow. 

Hon Kim Chance:  You asked a question and I answered it. 

The PRESIDENT:  Order, members!  There is no need to chase any rabbits anywhere.  Hon Simon O’Brien has 
the call on the question that the bill be read a second time. 

Hon SIMON O’BRIEN:  Mr President, as you very wisely point out, the point has been made, but the question 
remains of why the government needed to waste so much of the Parliament’s time when it was not dinkum about 
putting the bill through.  However, we are now back to this again - 

Hon Kim Chance:  How do your filibusters become our waste of time? 

Hon SIMON O’BRIEN:  What filibusters? 

Hon Kim Chance:  Your endless filibusters. 

Hon SIMON O’BRIEN:  What is this all about?  Does the Leader of the House want another one? 
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The PRESIDENT:  It would be helpful if Hon Simon O’Brien and the Leader of the House did not exchange 
comments in the way that they have been, so that we can progress this bill. 

Hon SIMON O’BRIEN:  Thank you, Mr President.  I quite agree.  Now we are accused of filibustering the bill, 
yet all that has happened so far is that I have received the sort of insulting and stupid interjections that we 
received last night from members opposite. 

Hon Kim Chance:  If you ask a stupid question, you’ll get a stupid answer. 

Hon SIMON O’BRIEN:  It is a stupid question, is it?  It is a stupid question to ask the government what 
priority it put on this bill. 

The PRESIDENT:  Order, Hon Simon O’Brien and Leader of the House!  I have pointed out that it is not a very 
useful exercise to engage in this sort of dialogue.  Hon Simon O’Brien is speaking to the proposition that the bill 
be read a second time, and I invite him to direct his comments in that regard.  Having said that, he is speaking to 
that, but he is being interrupted by interjections, which is leading to unnecessary exchanges and is not 
progressing the passage of this bill, if that is what the house wishes to do. 

Hon SIMON O’BRIEN:  Thank you, Mr President.  We will start again.  The Commonwealth Powers (De 
Facto Relationships) Bill 2005 is identical to a bill by the same name which was introduced in 2003 and the 
progress of which through the Parliament was incomplete.  However, that progress did include a reference to the 
Standing Committee on Uniform Legislation and General Purposes.  A report was delivered by the committee in 
April 2004.  Therefore, those who are following this debate should have regard to the contents of that report, as 
indeed the report was relied on by this house in 2004 when these identical provisions were last progressed to the 
extent that the opposition could progress them.  At the time the government was also cognisant of the report and 
relied on it heavily in making some far more constructive interjections on the then spokesman for the opposition. 

The Commonwealth Powers (De Facto Relationships) Bill 2005 has only five clauses, and its operative parts are 
very brief indeed.  It refers some state powers relating to superannuation matters to the commonwealth; hence its 
referral to the standing committee for report.  Members can rely again on the summary of the bill, which is given 
in the committee’s report.  It seems like 100 years ago that I was on this committee.  I notice that we were in our 
second year of acquaintance with Hon Paddy Embry, who was also on the committee.  It seems like a very long 
time ago.  The committee report is instructive in describing the limited matters in the bill and finds that they are 
consistent with the government’s second reading speech.  The report of the committee also brought some 
interesting questions to the attention of the house.  I will be looking forward to following those up in the 
committee stage. 

The commonwealth provided legislation in 1959 by way of the Marriage Act that dealt with the status of 
marriage and people who are married.  Before that, I understand that each state had legislated separately on 
several occasions on matters of marriage in each of their jurisdictions.  I am advised that at that time there were 
substantial differences in each state’s laws relating to marriage.  I am surprised by that because I would have 
thought that back in 1959, when men were men and women were women and things were black and white, 
marriage was a pretty straightforward proposition. 

Hon Bruce Donaldson:  Has this bill been around since 1959? 

Hon SIMON O’BRIEN:  No, the commonwealth legislated in 1959.  Nonetheless, I am also advised that the 
laws relating to marriage have been uniform since the enactment of the Marriage Act 1961.  That had the effect 
of harmonising laws across the state where previously there had been some disparity.  That need not concern us 
with this bill.  This bill, a long way down the track from 1959, creates another status.  It deals with de facto 
couples.  Further, the bill before us also contemplates the status of de facto same-sex couples.  Clause 4 refers 
legislative powers to the Parliament of the commonwealth in relation to - 

(a) superannuation matters relating to de facto partners arising out of the breakdown (other than by 
reason of death) of de facto relationships of persons between different sexes;  

(b) superannuation matters relating to de facto partners arising out of the breakdown (other than by 
reason of death) of de facto relationships between persons of the same sex.   

The referral of powers, for descriptive purposes, is very, very narrow.  It relates only to a reference of 
superannuation matters and only in relation to de facto relationships.  When the commonwealth via the then 
Attorney-General called for a uniform referral of this power from the states to the commonwealth, it was also 
made clear that the commonwealth government of the day had no intention of legislating for matters in relation 
to same-sex de facto partners.  The bill before us actually creates another surplus referral, which the 
commonwealth has not requested, which other states are not providing and which will, according to the 
commonwealth government of the day, not be acted upon.  Therefore, we have this interesting referral of power 
in relation to superannuation matters of de facto relationships between persons of the same sex.  In effect, that 
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will create a slight imbalance or non-uniformity in the body of legislation relating to marriages and to de facto 
relationships and the division of property across the nation.  I do not know that it is a significant difference.  That 
is because the government proposes to refer powers for both classes of relationship to the commonwealth, 
whether the commonwealth wants the second referral or not, presumably on the basis that some other 
commonwealth government may wish to receive that second referral of power and act upon it.  It is an 
interesting way that the state government proposes to act. 
The state of Western Australia legislated to create a status for de facto relationships in a range of things some 
time ago.  The potential retrospective application of this bill is discussed on pages 10 and 11 of the committee’s 
report.  This is contained in clause 3(4), which states - 

This Act extends to de facto relationships that ended before the commencement of this Act. 

This provision has the potential to be problematic.  It is discussed at some length in the committee’s report.  I 
urge members to refer to that report.  The opposition is of the view that this is a dangerous provision because it 
purports to change retrospectively an aspect of property law, and people’s involvement with that might be 
already settled or history; people might have moved on.  I will ask some further questions about this matter and 
will seek to discuss it in detail during the committee stage.  I can assure the Leader of the House that I would not 
want to be accused of filibustering, so I will leave much of the discussion of that subclause to the committee 
stage, when it does need to be looked at in detail. 
The bill proposes to make retrospective the capacity for people who were in a de facto relationship before this 
referral of power came into effect to go back to the courts to contemplate the overturning of final orders.  They 
could go back for a second bite by saying that they want access to the superannuation payout of a partner from a 
de facto relationship that finished some time ago.   

Hon Barbara Scott:  A person could have two de factos and a former wife at the same time. 

Hon SIMON O’BRIEN:  Hon Barbara Scott has recognised not only the single dimension problem that I have 
just identified, but also identified through her interjection - it was a far more constructive interjection than others 
I have received this morning, which I will not invite any more of - that there are far more implications in relation 
to de facto relationships.  As Hon Barbara Scott reminds us, it is possible, in the course of one’s life, to have 
several de facto relationships. 

Hon Barbara Scott interjected. 

Hon SIMON O’BRIEN:  That is right.  There are even laws in this state that purport that a person can have 
several de facto relationships simultaneously and even be legally married at the same time! 

Hon Barbara Scott:  Indeed; that is the point I made. 

Hon SIMON O’BRIEN:  This opens a potential can of worms concerning litigation.  Perhaps there are some 
lawyers around who might like the idea but the opposition does not.  We do not think that this potential form of 
grief should be visited on people in Western Australia who have possibly already obtained final orders for 
property settlement and who could be told that their superannuation may also be subject to the avaricious claims, 
through the courts, of former de facto partners with whom they have no enduring relationship at the start of this 
act. 

Hon Barbara Scott interjected. 

Hon SIMON O’BRIEN:  There are some other things that we can discuss in the committee stage.  As the 
member reminds us, the Interpretation Act provides some definitions of de facto relationships.  However, none 
of that gives me much comfort.  This is another case of an unwise provision being moved into law; that is, the 
aspect of retrospectivity. 
This is a very short bill.  It is incredible that, in such a short bill with so few provisions, we can find such fatal 
flaws to condemn it.  Clause 5 refers to the termination of references, which means that there are ways in which 
the references of powers can be terminated.  We can discuss the detail in committee.  In its report, the standing 
committee also discusses this in detail.  Contemplating the termination of this reference of power provides 
another element of confusion to what the government purports to be a very simple and straightforward bill that 
deals with minor matters.  In addition to the problems that we are potentially uncorking with the splitting of 
superannuation entitlements in respect of de facto relationships that may be more than one in number, 
simultaneous, finished or in respect of which courts may have issued final orders - if that is not problematic 
enough - those matters will be revisited retrospectively.  That will apply to relationships that may have finished 
formally by reference to a court for a property division.  This bill proposes to make it possible for avaricious 
former de facto partners to return to the courts for another bite of the cherry.   
As if all that is not bad enough, we are now contemplating the circumstances of a termination of reference for the 
same provisions.  A bad case scenario would be that this bill is passed and that the referral is made.  An 
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avaricious former de facto partner could then go to court to get access to a former de facto partner’s 
superannuation.  That is notwithstanding the fact that there may be other de facto partners or spouses involved.  
That will not stop a person.  Let us say that they come out of the woodwork, as they will, and they want to take 
advantage of the retrospective elements of the bill to take a former partner to the cleaners.  We have not only the 
legal nightmare of when these powers can be applied retrospectively, but on top of that we are telling the same 
avaricious former de facto partners and their lawyers that they had better get into things fairly quickly and do all 
they can because there is a capacity to terminate the reference of the same powers.  I wonder whether the 
termination of the reference will be retrospective.  Of course, it will not be.  It can be only prospective.  There 
will be an indeterminate window of opportunity during which time people can dive into the courts to take 
advantage of provisions that make legal things that were not part of the body of law in relation to property prior 
to the passage of the legislation.  What a mess!  It occurs in only five clauses. 
I will finish on a positive note.  At least, with only five clauses, there is an element of brevity in the bill.  I know 
that the government does not like longwindedness in these matters.  It just wants to get this legislation through 
nice and quickly.  It does not want any filibustering.  It is a nice, short bill.  However, it has been delayed for 
years, as well it might, because it is certainly a problematic bill.  We now have it before us.  The opposition will 
oppose this provision.  I suspect that the numbers will not be sufficient to defeat this bill.  We certainly have to 
draw the attention of the house to the folly of what is contemplated before the house, in its ultimate wisdom, 
chooses its own course.  I assume that this bill will progress to the committee stage, and that we will discuss 
these matters in further detail.  It is very interesting that, after waiting a couple of years to get this important 
matter to the committee stage, we will finally get some answers from the government. 
HON GIZ WATSON (North Metropolitan) [12.18 pm]:  I want to make some comments on the 
Commonwealth Powers (De Facto Relationships) Bill 2005 on behalf of the Greens (WA) and to express our 
support for the bill.  I agree with the previous speaker that it is a relatively short bill, but it is surprisingly 
complicated in its intention and some of the questions it raises.  As noted, the Standing Committee on Uniform 
Legislation and General Purposes inquired into this bill in 2004 and produced its report in April 2004.  The 
report gives a good overview and states at page 4 - 

4.2 The Second Reading Speech of Hon Nick Griffiths MLC, the Minister for Housing and Works 
representing the Attorney General in the Council (Minister) stated that the purpose of the Bill 
is to refer certain legislative power to the Commonwealth Parliament.  The Minister further 
stated that: 

“…this will enable the Commonwealth Parliament to legislate to give the Family 
Court of Western Australia the same jurisdiction and powers in relation to de facto 
partners as it now has in relation to married couples under the superannuation 
splitting arrangements contained in the Family Law Act (Cth)…”. 

4.3 The Minister advised the House that the amendments to the Family Law Act 1997 (WA) 
allowed the Family Court of Western Australia to deal with issues arising from the breakdown 
of a de facto relationship, including property disputes.  This did not, however, include 
superannuation.  This is because the provisions of the Commonwealth Superannuation 
Industry (Supervision) Act 1993, which governs the way in which superannuation funds may 
be dealt with, would prevail and prevent the amendments from operating.  Similarly, the heads 
of power under the Commonwealth Constitution dealing with ‘corporations’, ‘pensions’, 
‘taxation’, ‘marriage’ and ‘matrimonial causes’ would not support the division of 
superannuation in relation to de facto couples. 

4.4 The Minister went on to say that while it would be possible for the Commonwealth to amend 
the regulatory regime that governs superannuation to ensure that any orders made under State 
de facto relationships legislation could be given effect to, this would be a complex exercise and 
involve unnecessary risk.  Accordingly, it was agreed by the Standing Committee of the 
Attorneys General (SCAG) that there should be a reference of power by the States to the 
Commonwealth in relation to de facto couples.  The Minister advised the House that in the 
case of Western Australia, the reference of power would be limited to the superannuation 
interests of de facto couples, as everything else is covered by the reforms introduced by the 
government last year. 

That is, 2003.  The report continues - 

4.5 The Bill provides for two separate referrals, one in respect of heterosexual de facto 
relationships and the other in respect of same sex de facto relationships.  The Minister advised 
the House that this is because the Commonwealth Government has made it clear that it will 
only legislate in respect of heterosexual couples.  The separate referral in respect of same sex 
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de facto couples is to enable a future Commonwealth government to extend the operation of 
the legislation if so minded. 

We look forward to that day.  Unfortunately, it will probably require a change of government.  The report further 
states - 

5.1 On July 25 2001, at the meeting of SCAG in Darwin, the then Commonwealth Attorney 
General Darryl Williams QC, MP called on the States to refer powers to the Commonwealth 
Parliament so that national laws governing the property of de facto couples could be enacted.  
The Commonwealth Attorney General has given an undertaking to introduce a bill to amend 
the Family Law Act 1975 (Cth) once the States have referred their powers, so that its 
provisions regarding matrimonial property will also apply to the property of heterosexual de 
facto couples. 

5.2 On November 8 2002, at the meeting of SCAG in Fremantle, the States agreed to refer their 
powers paving the way for couples to resolve disputes over property, residence and contact for 
children in the same court.  The Committee was advised by the Attorney General that the 
referral is to be in the form of option 3 of the model Commonwealth Powers (De Facto 
Relationships) Bill 2002 prepared by the Parliamentary Counsel’s Committee and which 
provided for separate references for heterosexual de facto couples and same sex couples. 

5.3 The Attorney General advised the Committee that there is no intergovernmental 
agreement/memorandum of understanding ‘as such’ relating to the Bill although extracts from 
the minutes of the relevant SCAG meeting were provided. 

It is again worth emphasising a criticism by the then Standing Committee on Uniform Legislation and General 
Purposes that relates to this bill and other bills.  When the standing committee does not have access to a formal 
agreement or memorandum of understanding, it is very hard for it to adequately ascertain whether a bill is in 
accordance with the stated agreement if the agreement has not been administered in a way that is accessible to 
the committee.  The committee’s report continues - 

5.4 The Committee has previously reported its concerns to the House where there is little or no 
written material which records the original agreement between the Commonwealth, State and 
Territories when uniform legislation is proposed. 

. . .  

5.7 The Committee emphasises the importance of the existence and availability of constating 
documents to the implementation, justification, understanding and interpretation of uniform 
legislative schemes. 

5.8 Whilst the extracts of the SCAG minutes of November 8 2002 provided by the Attorney 
General are indicative of the type of legislation, it is a matter of concern to the Committee that 
it has had to rely on the extracts of minutes rather than an intergovernmental 
agreement/memorandum of understanding. 

It should be put on the record that when Parliament deals with uniform legislation that is based on agreements 
reached at a state and territory meeting and the Parliament does not have access to a formal agreement or 
memorandum of understanding, it is very hard for us to do our job and scrutinise the legislation. 

The Greens (WA) will support this bill.  It is important to make some comments on the issues the legislation 
raises about the differential treatment between heterosexual couples and same-sex couples.  This bill recognises 
that if the federal government changes its attitude, this legislation will apply to same-sex couples.  The 
committee made some observations regarding the recognition of the differentiation between heterosexual 
couples and same-sex couples on page 12 of the committee report, which states - 

7.19 The Attorney General commented on this issue, providing the following rationale: 

“The Bill provides for two separate referrals: first, a referral of power in respect of 
heterosexual de facto relationships; and, secondly, a referral of power in respect of 
same-sex de facto relationships.  This separation has been drafted specifically 
because the Commonwealth Government has made it clear that it will legislate only 
in respect of heterosexual couples.  Therefore, the separate referral in respect of 
same-sex de facto couples will enable a future Commonwealth Government to 
introduce legislation to extend the operation of the commonwealth legislation to 
provide for superannuation-splitting arrangements for same-sex de facto couples”.  

7.20 The Attorney General went on to say: 
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“This approach has several benefits.  First, there will not be a gap in the jurisdiction 
of the Family Court of Western Australia in relation to the superannuation interests 
of de facto couples; that is, when the Commonwealth Parliament enacts legislation 
based on the first reference in this Bill, heterosexual de facto couples and married 
couples, but not same-sex de facto couples, will be able to have their superannuation 
interests dealt with in the Family Court of Western Australia… 

Secondly, at least for the present, heterosexual de facto couples will get the benefit of 
national uniform superannuation-splitting legislation… 

Thirdly, this State will be seen to be acting on the basis of equality between persons, 
whether in heterosexual or same-sex relationships. 

If the Commonwealth does not utilise the referred power over same-sex de facto 
couples, it will bear the burden of discriminating against same-sex de facto couples... 

Fourthly, hopefully a future Commonwealth Government will agree to commonwealth 
legislation giving the Family Court of Western Australia power over the 
superannuation disputes of same-sex de facto couples.  When it does so, enactment of 
this Bill will allow that to occur.” 

It is worth noting also that in its submission to the committee inquiry, the Law Society of Western Australia 
made the following comment - 

“This will mean that, in Western Australia, de facto partners of the same sex will be dealt with 
differently from de facto partners of different sex, because in the former case the Family Court of 
Western Australia will be unable, on the breakdown of the relationship, to make orders concerning 
superannuation.  This seems an undesirable result and is contrary to the general intention of the recent 
changes to the law in Western Australia dealing with de facto relationships.” 

It seems that the government has done all it can by introducing this bill.  The proposal of the uniform legislation 
committee to acknowledge, accommodate and be consistent with the government’s attitude of equal status for 
same-sex couples is to be commended.  In fact, criticism for the ongoing inequality is very much directed at the 
commonwealth government.  It is interesting to note at this point that a recent announcement indicates that there 
will be an inquiry into this area of discrimination by the Human Rights and Equal Opportunity Commission.  I 
have with me a media statement about the inquiry dated 3 April.  The news item from Australian Associated 
Press states -  

FORMAL recognition of same-sex relationships will be examined by a new national inquiry into 
workplace discrimination against same-sex couples. 
. . .  

. . . the inquiry will audit commonwealth, state and territory laws to find areas in which same-sex 
couples are discriminated against in accessing financial and work-related entitlements. 

. . .  

The inquiry will examine laws such as those dealing with superannuation, workplace leave entitlements, 
worker’s compensation and social security benefits to determine areas in which discrimination exists. 

It quotes the president of the Human Rights and Equal Opportunity Commission, Mr John von Doussa, QC, as 
saying -  

It’s quite incredible that in this day and age Australia has laws which include a definition of partner that 
explicitly states a person must be of the opposite sex to be entitled to basic financial benefits like tax 
concessions, worker’s compensation payouts, Medicare safety net, veteran’s entitlements, 
superannuation, the list goes on, . . .  

Identifying and addressing those laws that prevent gay and lesbian couples from managing their affairs 
in the same way that straight couples do, is a fundamental piece of the large and complex puzzle of 
ensuring full equality before the law for all Australians, gay or straight.   

Indeed, it has been clearly identified that the commonwealth’s attitude towards superannuation is discriminatory 
and the recognition of equality in this area is long overdue.  In 2004 the Gay and Lesbian Rights Lobby produced 
a paper on the key issues in federal gay and lesbian law reform.  On the issue of superannuation, its information 
sheet states -  

In 2004, the Howard Government passed the Superannuation Legislation Amendment (Choice of 
Superannuation Funds) Act, which extended the definition of dependant in a number of laws dealing 
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with superannuation.  The inclusion of the term “interdependency relationship” means that same-sex de 
facto relationships may now fall within the definition of dependent in these pieces of legislation.  
However, the legislation did not amend the laws that cover the superannuation of government and 
public sector employees, as well as military personnel.  As a result some lesbians and gay men, and 
their children, may be excluded from superannuation entitlements, as these laws still do not recognise 
them as dependants. 

The definition of dependant must be expanded to recognise same-sex relationships under the 
Superannuation Act 1976, the Superannuation Act 1990, and the Military Superannuation and Benefits 
Act 1991.  This will ensure that the superannuation of all lesbians and gay men, which is covered under 
commonwealth law, is treated the same as that of heterosexuals. 

As much as the Greens (WA) recognise that when this bill is passed, it will immediately provide benefits for 
heterosexual de facto couples, which we are more than happy to support, we are disappointed that the bill is 
unable to deal with the discrimination that exists for same-sex couples.  We recognise that the state government 
does not have the capacity to do any more than it is doing with the bill.  We simply raise the issue again that the 
federal government is, at the very least, in breach of international human rights conventions for not treating all 
Australian citizens equally in their rights to superannuation.  With those comments, the Greens will support the 
bill. 

Debate adjourned, on motion by Hon Sue Ellery (Parliamentary Secretary). 
 


